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Druc anp ALcosot TESTING

The Plaintiff s Perspective

t all began with an appeals court

decision awarding vnemployment

insurance benefits to a worker fired

not for being impaired on the job or

for any other form of workplace
misconduct, but merely because he
failed a drug test. For those who
believed that the law should deny the
fired worker and his family all jobless
benefits as he searched for a new job,
the appropriate response would have
been to simply amend the law. Instead,
the Arizona legislature went one step
further. It enacted an unnecessary,
overbroad new drug and alcohol testing
statute, The new law strips employees
of many common law rights against
workplace wrongs, and puts a powerful
club in the hands of Arizona employers
to commit these very wrongs in the
name of doing what is right.

THE APPEALS COURT DECISION
THAT STARTED IT ALL AND THE
LEGISLATURE'S OVERREACTION

In Weller v. Arizona Depariment of
Economic Security, Fred E. Weller, a
heavy equipment operater with more
than 12 years seniority, was subjected
to a random drug test. His urine sam-
ple tested positive for marijuana.2 Mr.
Weller was then fired even though
thete was no evidence he had ever used
drugs or alcohol at work or that he was
intoxicated or impaired on the job.
Nor had he ever been arrested or con-
victed for any alcohol or drug related
offense. The DES Appeals Board
denied unemployment benefits on the
basis of misconduct: violation of a
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known, uniformly enforced and reason-
able rule (i.e., drug testing policy)
imposed by his employer.®

The Weller court reversed, holding
that the employer’s rule, i.e., “a positive
test for any level of [marijuanal in urine
alone warrants termination”, cannot dis-
qualify an employee from unemploy-
ment compensation where the employ-
er failed to show that (1) the positive
test result was connected with impair-
ment at work and (2) the employer’s
testing rule was “work-related and rea-
sonable”*

In response, the legislature passed
H.B. 2220 (*the Act”) which made the
mere failure fo pass or refusal o take a
drug test or alcchol impairment test a
bar to unemployment benefits.
However, the legislature did not stop
there. The Act is a comprehensive
statute which encourages drug and
alcohol testing, including random test-
ing, by providing employers who com-
ply with the Act's standards broad
immunity from suit,

Arizona employers who test
employees for drugs or alcohol have
generally been free to fire employees
based on the test results. The Act not
only confirms this right but provides
virtually all Avizona employers® with
protection from legal clairns relating
to their mistakes in testing and deci-
sions based on testing. The Act may
also contravene serious public policy
concerns and leave employees who
have been significantly harmed with-
out a remedy.

THE 1SSUE IS OFF-DUTY
PRIVACY, NOT DRUGS
IN THE WORKPLAGCE

No one will dispute that drugs and
alcohol in the workplace can pose a
threat to productivity as well as health
and safety. At risk is the health and safe-
ty of all employees, including those who
do not use drugs or alcohol on the job.®

However, an employer’s testing for
drugs and alcohol must be weighed
against the employee’s right to privacy.
The Arizona Act does not recognize this
right to privacy. For instance, the Act per-
mits drug testing on a “random or chance
basis”, in addition to job-related
purposes.” The Act permits the employer
to randomly drug test employees by secur-
ing samples of “urine, blood, breath, sali-
va, hair or other substances” 8 Tt is far-
reaching and intrusive,

The Act also appears to draw a distine-
tion between alcohol and drug testing,
For example, the Act recognizes drug test-
ing for both employees and prospective
employees, but alcohol testing only for
employees, The Act consistently seeks to
identify “alcchol impainment” as opposed
to the mere “presence of drugs™. The legis-
lature made a distinction between the off-
daty use of alcohol and the off-duty use of
drugs.® Of course, diugs are illegal, alco-
hol is not. Nonetheless, public policy may
be violated when employers are perrnitted
by law to punish employees for truly off-
duty conduct.

The Weller court indicated that a pos-
itive drug test result does not necessarily
mean that the employee is using drugs at

December 1924 4 Arizona Attoritey 19




-1

work or that he is impaired on the
job.1© The court was rightly concerned
that unless an employer’s rule is work-
connected, an employer may regulate
any aspect of an employee’s private con-
duct that the employer might consider
immoral or improper.}t For instance,
should an employer be able to terminate
employees for off-duty use of tobacco or

cohabitation which might promote”

health and family values, if this conduct
is outside and unrelated to the work-
place?? '

In fact, regulating the off-duty con-
duct of employees appears to be con-
trary to the stated infent and purpose of
the Act which is, in part, “to encourage
the development of uniform standards
and requirements regarding the testing
of employees and prospective employees
for use of [illegal drugs and alcohol] in
the work setting”. (Emphasis supplied.)
A recent employee survey indicates that
employees are likewise comfortable with
employers’ job-related inquiries.
However, employees draw the line at
inquiries regarding their private lives.13

DOES THE ACT VIOLATE
PUBLIC POLICY?

This concemn with invasion into an
employee's private life raises the ques-
tion whether the right to privacy granted
in the Arizona Constitution conflicts
with the Act, The Arizona Constitution
provides: “No pexson shall be disturbed
in his private affairs, or his home invad-
ed, without authority of law.”1?
Although constitutional provisions gen-
erally only limit a public entity’s con-
duct, similar provisions in the California
and Alaska State Constitutions have
been extended to limit the nature and
extentt of drug and alcohol testing by pri-
vate employers.’® The Weller coutt, in
dicta, also recognized that this constitu-
tional provision was “evidence of
Arizona’s public policy to protect indi-
vidual privacy.”1® No Arizona case
appears to have directly addressed this
issue in the employment setting.
However, the Arizona Appeals Court, in
a nonemployment case, held that the
Constitution’s privacy provision did not

-provide a private party with a cause of
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action against another.”

Arizona’s constitutional provisions
prohibiting the abrogation of a party’s
right of action for damages may also be
implicated.1® As discussed below, the
Act dramatically limits an employee's
common law claims and may very well
abrogate, as opposed to regulate, most of
ap. employee’s common law claims for
damages relating to an employer’s negli-
gent or wrongful conduct. The Act may
therefore be subject to constitutional
challenge.1®

MORE GOVERNMENT ON THE
BACKS OF WORKERS

The Employer’s New
Statutory Shield Against Suit

Besides constitutional concerns, the
Act provides employers with almost
complete immunity from potential
claims for their actions based on and
relating to employee drug and alcohol
test Tesults. For instauce, if an employer
initiates 4 testing program in accordance
with the Act’s standards, no cause of
action is available for: (1) actions taken
in good faith based on the results of a
positive drug or alcohol test; (2) the fail-
ure to test for drugs or alcohel impair-
ment or the failure to test for specific
drugs or any other controlled substance;
(3) the failure to test for or, if tested, fail-
ure to detect any specific drug or other
substance, or medical, mental, emotional
or psychological disorder or condition;
or (4) the termination or suspension of
any substance abuse prevention or test-
ing program or policy. The Act also lim-
its causes of action for defamation, libel,
slander, or damage to reputation to situ-
ations where false positive test results are
negligently disclosed to an unauthorized
person and all the elements of the
defamation claim are satisfied. 29

The Act also immunizes employers
from suit for decision-making mistakes
based on false positive test results. In
fact, the only cause of action expressly
allowed against an employer who is in
compliance with the Act is where an
employer takes action based on a false
positive test result and the employer:

knew or clearly should have known

@

that the result was in error and
ignored the true test result because of
the reckless or maliclous disregard for
the truth or the wilful intent to deceive
or be deceived. (Emphasis sup-
plied. )2t

Bven in this situation, the test is pre-
surned to be valid if the employer com-
plied with the provisions of the Act, and
the employer is not liable for monetary
damages if its reliance on a false positive
test was reasonable and in good faith.*2

This result is particularly harsh
because an employee who is fired
because of a false positive may be stig-
matized for life. Although the Act does
require separate confirmation of positive
dirug test results, it does not require that
the employee be provided with a dupli-
cate sample for independent testing,
False positives do occur. Some studies
indicate they can exceed 25 percent,
especially with urinalysis tests. Faiture
to clean instruments, as well as human
error, can also produce unreliable
results. Even absent human ertor, false
positives can occur based on a person’s
use of other substances or medicines
such as poppyseed mulffins, Advil and
Nyquil %3

Under the Act, an employee who is
fired because of a mistake in identifying
or confusing his negative sample with a
positive sample from another employee,
or who is fired based on a positive test
result that resulted from cross reactivity
to a legal substance, have no claim.
Innocent employees will likely be pre-
vented from bringing otherwise merito-
rious claiims because of the Act’s difficult
standard and the presumption in the
employer’s favor.

These results may also be contraty to
existing Arizona employment law. For
example, in Jeski v. Ametican Express
Company,>* an employee was terminat-
ed for allegedly sending a package con-
taining obscene materials through the
mail to an American Express manage-
ment employee. The employee denied
any knowledge of the matter but was
still fired. The employee who actually
sent the offending package came for-
ward to admit responsibility and exoner-




ate the fired employee. The Arizona
Court of Appeals found that the
employer’s oral and written promises of
fair treatment raised an issue regarding
whether (1) the personnel manual mod-
ified the employment at-will relationship
and (2) the employee was entitled to
damages. Assume a similar scenario,
except that the wrong drug test is
applied and the employee is terminated.
The employer finds oui the true facts
after termination. Under the Act, the
employer has no responsibility to rein-
state the employee or compensate her
for damages which she has incurred.

CONCLUSION

The legislature’s reaction to Weller
was excessive. If it was concerned with
Weller’s tesult, it could, as it did, amend
the appropriate unemployment com-
pensation statute. As Weller noted,
“[mlisconduct justifying an employer in
terminating an employee and miscon-
duct disqualifying an employee from
[unemployment] benefits are two dis-
tinct concepts.” In employment-at-will
situations the employment can be termi-
nated at the pleasure of either party with
or without cause. “Thus, an employer
who terminates an at-will employee for
failing a drug test ordinarily incurs no
civil liability.” (Emphasis supplied.)

This was the state of Arizona law
prior to the new Arizona Drug and
Alcohol Testing Act. To the extent that
the Act confirms this principle, it does
not significantly harm employees. The
Act, however, goes well beyond this
principle. It also goes well beyond
amending the Arizona unemployment
statute to include failing or relusing a
drug test as a disqualifying event. It is
instead a broad endorsement of an
employer’s invasion into an employee’s
private lile and a severe limitation on the
employee’s tight to remedy the drastic
effects an employer’s testing mistakes
may have not only on her current
employment, but the rest of her life.

Michael Petitti is a lawyer with the law
offices of David F. Gomez whose practice
Jocuses on employment and labor law. He
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will they adopt? Upjohn appears tacitly to
approve the modified subject matter test,
but that test includes several elements that
cannot be found in the text of H.B.
2161, although some are mentioned in
the legislative history. Criminal cases
presumably are not governed by the
statute, potentially leaving some life in
Satnaritan and creating an uncomfort-
able dichotomy for cases with both civil
and criminal possibilities. Questions
also arise over when conversations must
have occurred to be covered by the
statute and whether the act will be
applied to communications with former
employees. Above all this, constitutional
concerns cast some doubt on the validity
of the entire legislative enterprise.

In addition to observing that things
are better regulated by law than decided
by judges, Aristotle observed that “Ja]s in
other sciences, so in politics, it is impos-
sible that all things should be precisely
set down in writing; for enactments
must be universal, but actions are con-
cemned with particulars.””> The Arizona
legislature has attempted a “universal”
enactment for the corporate attorney-
client privilege in civil litigation, but it
does not address the “particulars” of cor-
porate action. Despite Aristotle’s best
advice, judges ultimately will decide the
full scope of the new privilege and
whether it is constitutional. Until these
questions, are resolved by the courts,
lawyers should proceed cautiously when
advising their clients on the scope of the
corporate privilege in Avizona,

David G. Campbell is an attorney with
the Phoenix law firm Meyer Hendricks
Victar Oshorn & Maledon.
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