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The 1996 Employment Protectioanfct |
and the Abolition of Common Law
Wrongful Termination in Arizona

n July 20, 1996, SB 1386, the
Employment Protection Act
(“Act™}, took effect! and radically
changed the law of the workplace in
Arizona. Victims of wrongful termina-
tion will now often find they are with-
out a tort or contract claim or remedy.

The Act abolished common law
wrongful discharge claims,? codifying
most of them under newly added
ARS. 8232501 as statutory discrimi-
nation claims with exclusive non-tort
remedies, The new law recognizes as
tort claims only those limited instances
where the employer’s conduct was re-
taliatory or in violation of a statute that
otherwise provides no statutory rem-
edy to the terminated employee. Also
abolished were common law claims for
breach of implied employment contract
or promissory estoppel based on patt
performance. Under newly enacted
AR.S. 823-2501, only express writien.
contracts are actionable.

The Act also shortened to one year
the statute of limitations for bringing
any employment tort or contract
claim.? The Act's contract provisions do
not affect the rights of public sector em-
ployees under the Arizona constitution
or other state or local laws, or the rights
of employers and employees as defined
by a.collective bargaining agreement.*

All workers in Arizona are affected
by the statute but hardest hit are the
approximately 300,000 employees,
over 16 percent of the entire workforce,

-who work for small businesses {that is,
those, with less than 15 employees).”
Employees of small businesses, which

- - generally are not subject to federal or
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state anti-discrimination laws, have
long relied on the common law as their
only protection against or remedy for
wrongful termination, Arizona’s Attor-
ney General, who is responsible for
enforcing the state's civil rights laws
and protecting citizens against dis-
crimination, vigorously opposed SB
1386 because it would entirely elimi-
nate the only means of so many citizens
to seek justice, even in cases of sexual
harassment.®

In a partial and somewhat anoma-
lous response to the Arizona Attorney
General’s opposition, the final version
of the Act amended the Arizona Civil
Rights Act” to allow employees of small
businesses to bring sexual harassment
claims ®

The Act’s Intent: To Clarify or
Limit the Arizona Supreme
Court’s Authority?

The Act is a stern rebuke of the Axi-
zona Supreme Court for allegedly aci-
ing outside its constitutional authority
by “creating” new causes of action, par-
ticularly the public policy wrongful
termination tort claim recognized in
Wagenseller v. Scottsdale Memorial Hos-
pital.® In the “Intent” section of the Act,
the legislature lectured the court on
what it believes is the court’s proper
place within the framework of the Ari-
zona constitution:

Public policy is expressly deter-

mined by the legislature. [Tlhe

courts...are not authorized to estab-
lish a cause of action in connection
with specific acts or omissions that
constitute a violation of the public

v

policy of this state.

[TThe courts [have no] authority to
establish new causes of action or to
independently set forth the public
policy of the state.

The [Arizona Supreme Court] im-
pedes the uniform application of
laws to citizens of the state when it
purpotts to create on an ad hoc ba-
sis, rights to recover civil damages
in response to varying factual situa-
tions before the court. Courts are
not vested with the authority to cre-
ate public policy of the state.

[The Arizona Constitution] vests
the legislature with the authority to
create laws and the public policy...
In contrast, the courts are estab-
lished to adjudicate cases by apply-
ing the laws enacted by the legisla-
ture to the facts of those cases.

Fighting words? Yes.

Is the Act Unconstitutional?

The Act abolishes common law
tights and remedies, abrogates the right
to recover damages for injuries, or im-
poses a statutory limitation on dam-
ages. Proponents of the Act will re-
spond that it merely regulates but does
not abrogate rights and remedies for
termination claims, providing a reason-
able alternative for bringing such
claims. However, public policy tort
claims based on an employer’s violation
of the Arizona Civil Rights Act, or any
statute that provides a remedy, are
abolished and the only “alternative” is
a statutory discrimination claim, not a
tort cfaim for damages. The Act has ef-
fectively closed the courthouse door to
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anyone seeking to recover tort damages
for such a claim.

In the case of employees of small
businesses, a large and {oreseeable class
of victims (over 300,000} workers, the
Act effectively deprives them of any
means to seek justice. The sexual ha-
rasstent exception for employees of
small businesses is meaningless to
those terminated on the basis of race,
color, religion, national origin, disabil-
ity, age or sex. Provisions of the Act
may well be unconstitutional under
Article 18, 86, and Article 2, 8813 and
31, of the Arizona Constitution.! In
any event, the Arizona Supreme Court
will have the last word on the issue as
constitutional challenges make their
way through the courts.

In the coming court battles over the
Act's meaning and effect, the first shot
may be fired by employer defendants
in pending wrongful termination suits,
contending the Act is to be applied ret-
roactively. Tn the face of AR.S. §1-244
and the Act’s abrogation of long-estab-
lished substantive rights and remedies,
such an argument is unlikely to suc-
ceed.M

How does the Act change existing
law?

Summary of Wrongful Termination
Law Prior to the Employment
Protection Act Taking Effect

Arizona recognized three common
faw exceptions to the employment-at-
will doctrine; (1) implied contract ex-
ception, (2) “public policy” exception,
and (3) implied covenant of “good faith
and fair dealing” exception.!? Arizona
courts recognized the “public policy”
exception as a tort claim®® and the other
two exceptions as contract claims.'*

Public policy tort claims were based
on one or more of four theories; (1) the
employer’s violation of a statute (e.g.,
race, age, sex and disability discrimina-
tion); (2} retaliatory discharge for refusal
to commit an unfawful act: (3) retalia-
tory discharge for whistleblowing; or (4
retaliatory discharge for exercise of a
statutory right or important public ob-
ligation {e.g., jury duty, national guard
service, etc.).”” Tort damages were the
remedy.* Damages included lost eamn-
ings, any decrease in future earning ca-

#

pacity, darmages for mental anguish and
emotional distress, physical injury,
harm to reputation, lost insurance cov-
erage and punitive damages.'

The tort claim exception was based
on a violation of public policy. Public

policy was to be found in Arizona’s

constitution and statutes as well as pro-
nouncements by Arvizona courts,’® al-
though most if not all of the reported
public policy tort cases were based on

*. public policy expressed in state stat-

utes. The tort claim was also sometimes
based on public policy expressed in
federal statutes'® but no reported Ari-
zona cases directly address the issue.
The Arizona Supreme Court has ex-
pressed a broad view of what public
policy means:
The relevant issue is not limited to
whether any particular law or regu-
lation has been violated, although
that may be important, but instead
emphasizes whether some impor-
tant public policy interest embodied
in the law has been furthered...*®
Implied-in-fact contract claims
arose out of (a) verbal statements about
the nature or term of employment; (b)
written statements in handbooks,
manuals, policies or procedures; or (c}
course of conduct, custem or prac-
tice.! An implied contract could be
disclaimed by a prominently displayed
written disclaimer clearly stating that
the contents of the document did not
constitute the terms of a contract or that
the relationship was terminable at
will. 2 Contract damages were available.
Employees also sometimes brought
promissory estoppel claims based on
part performance. This might occur
when enforcement of an oral contract
was claimed barred by the statute of
frauds. Arizona courts recognized these
claims as contract or quasi-contract
claims in the employment setting.*

The Employment Protection Act

Public Policy Torts

The act abolishes common law
claims for wrongful discharge it vio-
lation of public policy based on the
employer’s violation of a statute (e.g.,
race, age, sex and disability discrimi-
nation). These claims are actionable

only as statutory claims, not tort claims,
if the statute provides a remedy to the
employee for the violation: The Act also
provides that “[a]ll definitions and re-
strictions contained in the statute also
apply to any civil action based on a vio-
lation of the statute.”* The new Jaw ex-
pressty refers to:

+The Arizona Civil Rights Act (race,
color, religion, national origin, sex, age
and physical handicap discrimina-
tion).”

*Occupational Health and Safety
Act (OSHA)

=Statutes governing hours of em-
ployment.*

s Agriculture Employment Relations
Act.?®

What was once a public policy tort
claim for wrongiul discharge under
Broomfield v. Lundell®® based on the
theory that the employer terminated
the employee on the basis of age or
gender has become a statutory age or
gender discrimination claim. The
former tort claim is now subject to the
jurisdictional and administrative pre-
requisites to suit under the Arizona
Civil Rights Act with exclusive and lim-
ited nen-tort remedies under that stat-
ute (back pay, reinstatement, injunctive
relief and attorneys’ fees).®® The em-
ployee may only bring a tort claim for
violation of public policy based on the
employer's violation of the state statute
if the statute does not otherwise pro-
vide a remedy to the employee or for a
violation of the Arizona Constitution.

The act codifies with some limita-
tions former common law tort claims
for retaliatory discharge in violation of
public policy based on the employee’s
(a) refusal to commit an unlawful act;
(b) whistleblowing, or (c) exercise of a
statutory right.

While the Act abolishes commion
law claims for wrongful termination,
making most of them statutory claims
with exclusive statutory remedies, it
expressly provides that some claims for
retaliatory discharge in violation of
public policy remain actionable as tort
claims with tort remedies:

It is the intent of the legislature that

the public policy of the state is that

the termination of an employee in
retaliation for refusing to violate the
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PRIOR ARIZONA COMMON LAW

EMPLOYMENT PROTECTION ACT
(ARS. §§12-541, 23-2501, 41-1461)

COMMON LAWY CLAIM FOR BREACH OF IMPLIED
EMPLOYMENT CONTRACT. (Wagenseller; Leikvold
cases,)

Remedies: Contract.

Statute of Limltations: 3-6 years

CLAIM ABOLISHED,

ONLY EXPRESS VWRITTEN CONTRACTS ARE AC-
TIONABLE WHEN: (1) SIGNED BY BOTH EMPLOYER
AND EMPLOYEE EXPRESSLY LIMITING EMPLOYER'S
RIGHT TO FIRE AT WILL; (2) EXPRESSLY STATING
THE CONTRACTUAL LIMITATION INTENT IN A
MANUAL OR HANDEOOK DISTRIBUTED TO THE
EMPLOYEE; OR (3) IN A WRITING SIGNED BY THE
PARTY TO BE CHARGED, OTHERWISE, EMPLOY-
MENT IS AT WILL.

Unchanged.

Statute of Limitations: | year

PROMISSORY ESTOPPEL BASED ON PART
PERFORMANCE.

Remedies: Centract or Section 90 equitable reflef.

Statute of Limitations: 3 years

CLAIM ABOLISHED.
(AR.S. §23-250, Subsec. 2)

PUBLIC POLICY WRONGFUL DISCHARGE BASED
ON EMPLOYER’S VIOLATION OF STATUTE (e
Woagner, Broomfield cases.)

Remadies: Tort Damages.

Statute of Limitations: 2 years

CLAIM ABOLISHED IN PART to the extent the stat-
ute provides a remedy to employee. The statutory
remedy is exclusive.

WRONGFUL TERMINATION IN VIOLATION OF
ARIZONA CIVIL RIGHTS ACT, OSHA, HOURS OF
EMPLOYMENT LAWS, AGRICULTURAL LABOR
RELATIONS ACT, OR ANY STATUTE THAT PRO-
VIDES THE EMPLOYEE WITH A REMEDY, IS A
STATUTQORY CLAIM SUBJECT TO ALL DEFINI-
TIONS AND RESTRICTIONS OF THE STATUTE,

REMEDIES ABROGATED. Remedies are limited to
the statute (e.g., back pay, reinstatement, etc)}.

Tort clalm may enly be brought if the statute does not
provide a remedy to an emplayee for violation of the
statute.

Statute of Limitations: [ year (ARS. §12-541, Subsec. 4,5)

PUBLIC POLICY WRONGFUL DISCHARGE BASED
ON REFALIATION FOR EMPLOYEE'S REFUSAL TO
COMMIT AN UNLAWFUL ACT. (Wagensefler and
Vermilfion cases.)

Remedies: Tore Damages

Statute of Limitations: 2 years

Unchanged.

Unchanged,

Statute of Limitations: | year

PUBLIC POLICY WRONGFUL DISCHARGE BASED
RETALIATION FOR EMPLOYEE'S WHISTLEBLOWY-
ING

Remedies: Tort Damages.

Statute of Limitations: 2 years

CLAIM ABOLISHED N PART: It defines to whom and
how the report must ba made and extends only to
Arfzona Canstitution or state statutes.

Unchanged.

Statute of Limitations: | year

PUBLIC POLICY WRONGFUL DISCHARGE BASED
ON EXERCISE OF A STATUTORY RIGHT.

Remedias: Tort Damages.

Statute of Limitations: 2 years

ABOLISHED IN PART; It applies to only 7 Arizona
statutes (workers' compensation, jury service, vot-
ing, free cholce Ia union membership, national guard
or armad services duty, freedom on Job from extor-
tion for fees and gratulties, or coerclon on the Job to
buy particular goeds or supplies).

Unchanged.

Statute of Limitations: [ year

ARIZONA CIVIL RIGHTS ACT IS AMENDED TO
INCLUDE EMPLOYERS OF CNE OR MORE EM-
PLOYEES FOR PURPOSES OF ADMINISTRATIVE
AND CIVIL ACTIONS FOR SEXUAL HARASSMENT.
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public indecency or otker laws of
the state constitutes a violation of
the Employment Protection Act,
subjecting the employer to civil
darmages.?

Retaliatory Discharge in Violation
of Public Policy Based on the
Employee’s Refusal to Commit an
Unlawful Act

The Act codifies claims for retalia-
tory discharge for an employee’s refusal
“...to comumit an act or orission that
would violate the constitution of Ari-
zona or the statutes of this state.”® To
this limited extent, the tort claims rec-

“ognized in Wagenseller v. Scottsdale

Memorial Hospital (refusal to violate
public indecency laws)* and Vermillion
v, AAA Pro Moving Storage (refusal to
cover up a theft)*® remain unaffected.
Federal law, however, can no longer be
claimed as a basis for public policy
clairmns.

Retaliatory Discharge in Violation
of Public Policy Based on the
Employee’s Whistleblowing

The Act limited the “whistleblowing”
tort claim to state — not federal — law
public policy and narrowly defined the
elements of whistleblowing:

*An employee

smakes disclosure,

*in a reasonable manner

»to the employer or a representative
of the employee whom the employee
reasonably believes is in a supervisory
position or has authority to investigate
the information given and to take ac-
tion to prevent further violations, or to
an employee of a public body or politi-
cal subdivision of Arizona or any pub-
lic body or political subdivision,

sthat the employer has or will vio-
iate the Arizona Constitution or stat-
utes.s

Retaliatory Discharge in Violation
of Public Policy Based on the
Employee Exercising Certain

Statutory Rights
The Act codifies this claim with ex-
press limitations. The public policy tort
claim may only be based on the exer-
cise of the following state law rights:
*Rights under the workers’ com-




pensation statutes;*

*Service on a jury;®

*Voting rights;*

*Free choice with respect to non-
membership in'a labor organization;™

*Service in the national guard or
armed services;"!

*Right to be free from the extortion
of fees or gratuities as a condition of
employment; and*

*Right to be free from coercion to
purchase goods or supplies from any
particular person as a condition of
employment;*

Under the Act, government employ-
ees will have a claim for wrongful ter-
mination if they have a right to contin-
ued employment under the constitu-
tions of the United States or Arizona,
state statutes, any applicable regula-
tion, ordinance, policy, practice, or
contract of the state, any subdivision of
the state, or other public entity.¥

Contract Claims

The Act abolished common law
claims for breach of implied contract
in the employment setting recognized
in Wagenseller,*” Leikvold v. Valley View
Community Hospital,"® and Loffa v. Intel
Corp.,* and promissory estoppel in
employment based on Section 90 of the
Restatement (Second) Contracts, The Act
provides that the employment relation-
ship is expressly “severable at the plea-
sure of either the employee or the em-
ployer” unless:

*A written contract, signed by both
employee and employer, specilies a
definite term or otherwise limits the
employer’s right to terminate;

*A written contract in the form of
an employment handbook, manual, or
similar document that expresses the
intent that it is a contract of employ-
ment, is distributed to the employee; or

*A written contract is signed by the
party to be charged.®

Part performance is not sufficient to
eliminate these specific requirements.*
A claim for promissory estoppel based
on part performance appears to be no
longer viable. This provision dees not

-saffect public sector employees who
would otherwise have rights under the
Arizona Constitution, state or local

laws. It also does not affect employees
with rights under a collective bargain-
ing agreement,

Statuite of Limitations

The Act changed the limitations pe-
riod for bringing claims for breach of
employment contract or wrongful ter-
mination to one year.”! The limitations
period was two years for public policy
wrongful discharge claims and three

.and six years, respectively, for claims

for breach of oral or written employ-
ment contracts.”

Conclusion
Arizona's common law of wrongful
termination appears to be history as of

July 20, 1996. In its place, the so-called

Employment Protection Act olfers sub-
stantial protection for employers, not
employees, by abrogating or strictly
limiting wrongful discharge claims and
remedies existing at common law. Eni-
ployees of small businesses are now left
with no proteciion against discrimina-
tary terminations, with the sole excep-
tion of sexual harassment cases.” Even
though the Act purports to define the
role of the courts and codify predict-
able limits in wrongful termination
cases, the Act ralses many as yet unari-
swered questions.

The biggest question now is whether
the Act is unconstitutional. &

David F. Gomez is president of David
P.Gomez, P.C., Phoenix, and exclusively
practices in the area of labor and employ-
ment law.
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47, 153 Ariz. 539, 738 P.2d 1146 (App. 1987).

48. ARS. §23-2501, subsec. 2.

49.1d.

50, id.

51. ARS. §12-541, subsecs. 3and 4,

52, A.RS. §12-543 (three-year statute of lmitations for 2 breach
ofan oral contract); A R S. §12-548 (s1x-year statute of timita-
tions for Breach of a writlen contract),

53. Phoenix and Tucson municipal codes prohibit employers of 1
or mare employees within their jurdsdictions from terminat-
ing because of rece, color, religlon, sex, national origin, or
mazrital stzlus, The Tucson code also prohibits discrimination
based on ancestry, age, physical handicap not related ta job
performance, sexual or aflectional preference, Unfortunately,
even in cases where there Is a finding of discrimination in fir-
ing, enforcement of the codes Is discretionary and may ba lim-
jted to conciliation and persuasion. S¢¢ Arizona Employment
Law Handbook, Vol. 2, Art. 7.2.1 (Phozndx Ordinance) snd
Art. 7.2.2 (Tucson ordinance).
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